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MEMORANDUM OPI NI ON
JACOBS, Judge: This caseis before the Court fully stipul at ed.
See Rule 122. Rule references are to the Tax Court Rules of
Practice and Procedure. Unless otherwise indicated, section
references are to the Internal Revenue Code in effect for the year

in issue.
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Respondent determ ned a $3, 656 deficiency in petitioner’s 1997
Federal inconme tax; this determnation is based on respondent’s
di sal l owance of petitioner’s claim for an earned incone credit.
Thus, the ultimte issue we nust decide is whether petitioner is
entitled to the clai ned earned i ncone credit, which in turn depends
upon whether the so-called tie-breaker rule wunder section
32(c)(1)(C) is applicable. In resolving this latter question, we
must deci de whether the retroactive application of amended section
32(c)(3)(A) in 1998 is constitutional.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein. The stipulated facts are hereby found.

Petitioner resided in Saratoga, New York, at the tine she filed
her petition.

During the entire year in issue (1997), petitioner was
unmarried and resided with: John Pancake, her boyfriend; Christina
and Mtchell Sutherland, her children froma prior marriage; and
Al yssa Pancake, the daughter of M. Pancake and petitioner. Each
child was under the age of 19.

Petitioner, M. Pancake, and the three children |ived together
as a famly unit. In fact, M. Pancake cared for Christina and
Mtchell as if they were his own children. Petitioner and M.
Pancake shared the costs of food and lodging for the entire

househol d.
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During the year in issue, petitioner was enployed by Wesley
Health Care Center, Inc., in Saratoga Springs, New York. She
electronically filed her 1997 Federal inconme tax return on April 15,
1998, reporting wage inconme of $11,375. She reported her filing
status as single and cl ai ned dependency exenptions for Christina and
Mtchell, identifying themas “qualifying children” for purposes of
claimng a $3,656 earned incone credit. (For purposes of claimng
this credit, petitioner’s nodified adjusted gross incone for 1997
was $11, 375.)

On his 1997 Federal incone tax return, M. Pancake clainmed an
earned incone credit for Alyssa. For purposes of claimng this
credit, M. Pancake’ s 1997 nodifi ed adj usted gross i ncone was hi gher
than petitioner’s. (M. Pancake identified neither Christina nor
Mtchell as his qualifying children for purposes of claimng this
credit on his return.)

Respondent disallowed the earned incone credit petitioner
cl ai med on her 1997 return, explaining in the notice of deficiency:
Al the children qualify both Penny and John for the
earned incone credit. Mtchell and Christina qualify as
foster children for John. They do not have to be rel ated
to himto be qualifying children. They lived as a fam |y
in the sane hone the entire year and therefore are his
qualifying children for the earned incone credit.
Because Penny’'s incone is not the highest, we have not

al |l owed her earned i nconme credit.

John may anend his return to list two qualifying children
for the earned incone credit is [sic] he w shes.
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Di scussi on

| ssue 1. Earned | nconme Credit

Section 32(a)(1l) allows an “eligible individual” to claim an
earned incone credit. Generally, an eligible individual is any
person who has a “qualifying child” for the taxable year or any
ot her person who does not have a qualifying child if that person
resided inthe United States for nore than one-half of the year, was
over age 25, but under age 65, before the end of the year, and was
not a dependent of another taxpayer for the year. Sec. 32(c)(1)(A).

Section 32(c)(3)(A) defines a qualifying child as an
i ndi vi dual :

(1) who bears a relationship to the taxpayer
described in subparagraph (B) [relationship test],

(i1) except as provided in subparagraph (B)(iii),
who has the sane principal place of abode as the taxpayer
for nmore than one-half of such taxable year [residency
test, and]

(ii11) who neets the age requirenents of subparagraph
(C [age test], * * *

An individual satisfies the relationship test with respect to
a particular taxpayer if the individual is:

() a son or daughter of the taxpayer
or a descendant of either,

(I'1) a stepson or stepdaughter of the
t axpayer, or

(1) an eligible foster child of the
t axpayer.
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Sec. 32(c)(3)(B)(i). An eligible foster child! is defined as an
i ndi vi dual who the taxpayer cares for as his or her own child and
who has the sane principal place of abode as the taxpayer for the
entire taxable year in issue. See sec. 32(c)(3)(B)(iii).

An individual satisfies the age test if he or she is under age
19 at the end of the taxable year, is a full-tinme student under age
24 at the end of the taxable year, or is permanently and totally
di sabl ed during the taxable year. See sec. 32(c)(3)(0O

On the basis of the stipulated record, we conclude that for
1997 Christina and Mtchell were both petitioner’s and M. Pancake’s
qual i fying children for purposes of the earned i ncone credit. Thus,
both petitioner and M. Pancake are eligible individuals (under
section 32(a)(1)) for purposes of claimng the earned i ncone credit.

Section 32(c)(1)(C) provides atie-breaker rule where there are
two or nore eligibleindividuals with respect to the same qualifying
child for the sane taxable year (as is the case here):

If 2 or nore individuals would (but for this

subpar agraph and after application of subparagraph (B))

be treated as eligible individuals with respect to the

sanme qualifying child for taxable years beginning in the

sane cal endar year, only the individual with the highest

nodified adjusted gross incone for such taxable years

shall be treated as an eliqgible individual with respect
to such qualifying child. [Enphasis added.]

! Al t hough Congress recently anended the definition of an
eligible foster child, see Ticket to Wrk and Wrk Incentives
| nprovenent Act of 1999, Pub. L. 106-170, sec. 412, 113 Stat.
1860, 1917, the anmended definition does not apply herein because
it is effective only for tax years beginning after Dec. 31, 1999.
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For 1997, petitioner’s nodified adjusted gross i ncone was | ess
than that of M. Pancake. |If we apply the section 32(c)(1)(QO tie-
breaker rule, M. Pancake, and not petitioner, is the individua

eligibletoclaimthe earned incone credit with respect to Christina

and Mtchell. See, e.g., Jackson v. Conm ssioner, T.C Meno. 1996-
54.

Petitioner maintains that here the section 32(c)(1)(C tie-
breaker rule is inapplicable on the basis that M. Pancake failed to
identify Christina and Mtchell as his qualifying children on his
1997 return. In this regard, as explained infra, petitioner
erroneously relies upon the definition of a qualifying child as it
exi sted before the 1998 anmendnent.

As originally enacted in 1990, section 32(c)(3)(A)2 defined a

2 Former sec. 32(c)(3)(A) provided as foll ows:

(A In general.—--The term*“qualifying child”
means, With respect to any taxpayer for any taxable
year, an individual —-

(1) who bears a relationship to the
t axpayer described i n subparagraph (B)

(i1) except as provided in subparagraph
(B)(iii), who has the sanme principal place of
abode as the taxpayer for nore than one-half
of such taxable year,

(ti1) who neets the age requirenments of
subpar agraph (C), and

(tv) wth respect to whomthe taxpayer
neets the identification requirenents of
subparagraph (D). [Enphasis added.]
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qualifying child as one who satisfied the relationship, residency,

and age tests (discussed supra), as well as +the section
32(c)(3) (A (iv) “identification test”. See  Omi bus Budget

Reconciliation Act of 1990 (OBRA), Pub. L. 101-508, sec. 11111(a),
104 Stat. 1388, 1388-408 (anending sec. 32).

The identification test required a taxpayer to include on his
or her incone tax return the name, age, and taxpayer identification
nunber of each qualifying child with respect to whom he or she
claimed the earned inconme credit. See sec. 32(c)(3)(D).® The
section 32(c)(3)(A) definition of a qualifying child, however, was
anended in 1998 (the 1998 anmendnent), and anmended section 32(c)(3)
no longer required the identification of a qualifying child on the

qualified individual’s incone tax return. See Internal Revenue

3 Former sec. 32(c)(3)(D) provided:
(D) Identification requirenments.--

(1) In general.--The requirenents of this
subparagraph are net if the taxpayer includes the nane,
age, and TIN of each qualifying child (w thout regard
to this subparagraph) on the return of tax for the
t axabl e year.

(ii) O her nethods.--The Secretary may prescribe
ot her nmethods for providing the information described
in clause (i).

A Social Security nunber did not have to be furnished on a
return for the 1995 tax year, in the case of qualifying children
born after Oct. 1, 1995. For a return for the 1996 tax year, the
requirenent is waived for qualifying children born after Nov. 30,
1996. See Uruguay Round Agreenments Act, Pub. L. 103-465, sec.
742(c)(2), 108 Stat. 5010 (1994).
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Service Restructuring and Reform Act of 1998 (RRA 1998), Pub. L.
105- 206, sec. 6021(b)(3), 112 Stat. 823. As part of this anmendnent,
section 32(c)(3)(A(iv) was stricken fromthe statute.

In addition to anendi ng section 32(c)(3)(A), in 1998 Congress
enact ed section 32(c)(1)(G,* which provides that a taxpayer who has
one or nore qualifying children, but does not identify any of them
in accordance with section 32(c)(3)(D), is not entitled to receive
the earned incone credit. See RRA 1998 sec. 6021(b)(2), 112 Stat.
824 (adding sec. 32(¢c)(1)(Q). The 1998 regi ne enphasi zed that
al though the identification requirenment is no longer a specific

elenent of the definition of a qualifying child, a taxpayer nust

nevertheless identify his or her qualifying child as a prerequisite

to receiving the earned i ncone credit. “The bill clarifies that the

identification requirenent is a requirenment for claimng the EIC
[ earned i ncone credit], rather than an el enent of the definitions of
‘eligible individual’ and ‘qualifying child .” S. Rept. 105-174, at
200 (1998). The 1998 anendnent was effective retroactively as if it

were included in the provisions of OBRA section 11111.

4 Sec. 32(c)(1)(G provides:

(G Individuals who do not include TIN, etc., of
any qualifying child.—-No credit shall be allowed under
this section to any eligible individual who has one or
nore qualifying children if no qualifying child of such
individual is taken into account under subsection (b)
by reason of paragraph (3)(D).
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To conclude this aspect of our opinion, the 1998 anendnent
applies to 1997, the tax year before us. W dismss petitioner’s
argunment that because M. Pancake did not identify Christina and
Mtchell as his qualifying children on his 1997 return, he is not
eligible for the earned inconme credit for that year.

| ssue 2. Constitutionality of 1998 Anendnent

We now turn to whether the retroactive application of the 1998
anendnent to petitioner’s 1997 tax year denies petitioner due
process of |aw under the Fifth Anendnent to the Constitution. As
explained infra, we hold that it does not.

The Fifth Anmendnent to the Constitution provides: “No person
shall be * * * deprived of life, liberty, or property wthout due
process of |aw'. The Suprene Court has consistently upheld
retroactive tax |legislation against due process chall enges. See,

e.g., United States v. Carlton, 512 U S. 26, 30-31 (1994); United

States v. Darusnont, 449 U.S. 292 (1981); Welch v. Henry, 305 U S

134 (1938); United States v. Hudson, 299 U S. 498 (1937); MIliken

V. United States, 283 U S. 15 (1931); Cooper v. United States, 280

U S 409 (1930); Brushaber v. Union Pac. R Co., 240 U S 1, 20

(1916). “Congress ‘alnobst w thout exception’ has given general
revenue statutes effective dates prior to the dates of actual

enact nent . ” United States v. Carlton, supra at 32-33 (quoting

United States v. Darusnont, supra at 296). The test of invalidity

of a retroactive tax law is whether the retroactive nature of the
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law ““is itself justified by a rational |egislative purpose.’”” 1d.

(quoting Pension Benefit Guaranty Corp. v. RA Gay & Co., 467 U.S.

717, 730 (1984)); see also Estate of Kunze v. Conm ssioner

F.3d _ (7th Gr., Nov. 16, 2000), affg. T.C Meno. 1999-344;
DeMartino v. Conm ssioner, 862 F.2d 400 (2d Cr. 1988), affg. 88

T.C. 583 (1987).

I n determ ni ng whether the retroactive application of an i nconme
tax statute violates the Due Process Cl ause, we exam ne whet her “the
nature of the tax and the circunstances in which it is laid* * * is
so harsh and oppressive as to transgress the constitutional

limtation.” Wlch v. Henry, supra at 147. This “harsh and

oppressive” standard “does not differ fromthe prohibition against
arbitrary and irrational legislation” that applies generally to

econom ¢ | egi sl ati on. Pensi on Benefit Guaranty Corp. v. RA Gay

& Co., supra at 733.

Courts have held retroactive tax amendnents unconstitutiona
only in those cases where the anmendnent inposes “a wholly new tax,
whi ch coul d not reasonably have been antici pated by the taxpayer at

the tine of the transaction.” Waqaqgins v. Commi ssioner, 904 F.2d

311, 314 (5th Cr. 1990), affg. 92 T.C. 869 (1989); see also

Bl odgett v. Holden, 275 U S. 142 (1927); Ni chols v. Coolidge, 274

U S 531 (1927); Unternyer v. Anderson, 276 U.S. 440 (1928). On the

ot her hand, courts have held that Congress acts rationally when it

cures “what it reasonably viewed as a mstake”. United States v.
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Carlton, supra at 32. Where legislation is “curative”, courts

liberally construe the retroactive application of the |aw. See,

e.g., Tenple University v. United States, 769 F.2d 126, 134 (3d G r.

1985) .
We do not believe the 1998 anendnent is a “wholly newtax”. To

the contrary, it serves primarily as clarification to existing |aw,

as opposed to a change of existing law. It was a curative neasure
that did not inpose new tax liabilities or alter the substantive
rights of the parties. Congress’ purpose in enacting the 1998
amendnent was rationally related to the legitimte Governnent
pur pose of ensuring that only the nost needy individuals receive the
earned incone credit.® See id.

Congress originally enacted the earned incone credit
| egislation to provide econom c assistance to |owinconme working
t axpayers. See S. Rept. 94-36, at 11 (1975), 1975-1 C B. 590, 595.
The programi s objectives included: (1) Ofsetting social security
paynments made by | ow i nconme workers; (2) providing a work incentive
for individuals who receive welfare benefits; (3) providing |ow
incone famlies with i ncone security; and (4) attenpting to “redress
the effects of regressive federal tax proposals.” 136 Cong. Rec.

S15632, S15684-S5S15685 (daily ed. Oct. 18, 1990) (Explanatory

5 This case involves the disallowance of a credit, which
provi des further support to the constitutionality of the 1998
anendnent. See, e.g., Fife v. Comm ssioner, 82 T.C. 1 (1984)
(Tax Court upheld the constitutionality of a retroactive
amendnent to the investnent tax credit provisions).
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Material Concerning Commttee on Finance 1990 Reconciliation
St at enent) .

To achieve these objectives, Congress determ ned which
individuals are nost appropriate to receive the earned incone
credit. Before 1990, section 32 generally defined an eligible
individual as one who was (1) married and was entitled to a
dependency exenption under section 151 for a child, (2) a surviving
spouse, or (3) a head of household. See sec. 32(c)(1). In 1990,
Congress anmended the definition of an eligible individual,
elimnating the |anguage set forth above, but including in the
definition an individual who has a qualifying child. See OBRA sec.
11111(a). A qualifying child was defined as one who satisfies “a
relationship test, a residency test, and an age test.” H Conf.
Rept. 101-964, at 1037 (1990), 1991-2 C.B. 560, 564. Congr ess
not ed:

Solely for purposes of the EITC [earned incone tax

credit], taxpayers are required to obtain and supply a

t axpayer identification nunber (TIN) for each qualifying

child who has attained the age of 1 as of the close of the

t axabl e year of the taxpayer

In order to claim the EITC, the taxpayer nust
conplete and attach a separate schedule to his or her

i ncome tax return. In addition to the TIN requirenent

di scussed above, this schedule is required to include the

name and age of any qualifying children.

Id. at 1038, 1991-2 B.C. at 565.

In response to this Court’s holding in Lestrange V.

Comm ssioner, T.C. Menon. 1997-428 (that before the enactnent of the
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1998 anendnent, the identification requirenent was included within
the definition of a qualifying child), Congress enacted the 1998
amendnent, reflecting its intent that the identification of the
child not be an elenment of the definition of a qualifying child.
This correction, in turn, made the tie-breaker rule apply not only
in the case of two or nore individuals actually claimng the credit
wWith respect to the sane child, but also in any case where two or
more individuals could claimthe credit with respect to the sane
chi |l d.
As the Joint Conmttee on Taxation expl ai ned:
Ti e-breaker rule

If nore than one taxpayer would be treated as an
eligible individual with respect to the same qualifying
child for a taxable year only the individual with the
hi ghest nodi fi ed adj usted gross incone (“nodified AGQ”) is
treated as an eligible individual with respect to that
child. * * *

Hi storically, the Internal Revenue Service (“IRS")
has interpreted this tie-breaker rule to deny the EICto
other taxpayers neeting the definition of eligible
i ndi vidual regardless of whether the taxpayer with the
hi ghest nodified AG had clainmed the EIC with respect to
the child on the taxpayer’s tax return. The Tax Court in
Lestrange v. Conmm ssioner, T.C M 1997-428 (1997) held
that the tie-breaker rule does not apply to deny the EIC
to a taxpayer unl ess anot her taxpayer actually clained the
EIC with respect to the child on the taxpayer’s return.
The Tax Court decision hinged on the determ nation that
the child was not a qualifying child with respect to the
taxpayer with the highest nodified AG because the
identification test was not net by that taxpayer wth
respect to the child. Under this view, because the
t axpayer with the highest nodified AG did not satisfy the
qualifying child requirenent, there was not nore than one
eligible individual and the tie-breaker rule did not

apply.
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Description of Proposal

The proposal clarifies that the identification
requirenent is a requirenent for claimng the ElIC [earned
income credit], rather than an el enent of the definition
of “qualifying child’. Thus, the tie-breaker rule would
apply where nore than one indi vi dual otherw se could claim
the sane child as a qualifying child on their respective
tax returns, regardl ess of whether the child is listed on
any tax return. * * *

* * * * * * *

Anal ysi s

Proponents of the clarification believe that it is
necessary to provi de t he EIC efficiently and
appropriately. * * * They continue that the tie-breaker is
necessary in all cases where nore than one taxpayer coul d
claimthe sanme qualifying child, to ensure that only needy
t axpayers receive the EIC. For exanple, a taxpayer with
a qualifying child should not qualify for the EICif that
t axpayer is sharing a household wth the taxpayer’s own
hi gher-inconme parent. To allow these taxpayers to
essentially elect out of the tie-breaker rule by failing
to claimthe child on the return of the higher-incone
parent woul d underm ne Congressional intent with regards
to the EIC

Staff of Joint Comm on Taxation, Description of Revenue Provisions
Contained in the President’s Fiscal Year 1999 Budget Proposal, at
217 (J. Comm Print 1998). Thus, Congress was concerned that before
the 1998 anendnent, taxpayers could structure their inconme tax
returns so that they would receive the earned incone credit when
t hey woul d not have ot herw se been eligible.

The legislative history of the 1998 anendnent supports our
conclusion that respondent properly applied this anmendnent. The

1998 anendnent is rationally related to a legitimate |egislative
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purpose of providing the earned incone credit to the nopst

appropriate individuals. See, e.g., Feinv. United States, 730 F. 2d

1211, 1212 (8th Cr. 1984) (retroactive taxes are rational because
t axpayers otherwi se could “order their affairs freely to avoid the
effect of the change”).

Petitioner contends that should we apply the 1998 anendnent to
deny her entitlenment to the earned incone credit (which we do),
har sh and oppressive results would ensue to her. W disagree. The
earned income credit is a governnmental subsidy ainmed at providing
assi stance to |l ow i ncone taxpayers. Congress’ clarification of the
eligibility requirenents to continue to provide the credit to the
nost appropriate recipients is not the “harsh and oppressive” result
that would require wus to strike down the anendnent as
unconstitutional. Thus, petitioner has failed to convince us that
t he denial of the earned incone credit inthis case is “so harsh and
oppressive” as to necessitate a finding that the retroactive
application of the 1998 anendnent vi ol ates the due process cl ause of
the Constitution.

In determ ni ng whet her a retroactive amendnent IS
constitutional, we nust further consider the length of the period

affected by the anmendnent. See United States v. Carlton, 512 U. S

at 32-33; Canisius College v. United States, 799 F.2d 18, 26 (2d

Cir. 1986). Congress frequently enacts tax legislation wth an

effective date prior to the actual date of the enactnent. See
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United States v. Darusnont, 449 U S at 296. “This ‘custonmary

congressional practice’ generally has been ‘confined to short and
[imted periods required by the practicalities of produci ng nati onal

legislation.”” United States v. Carlton, supra at 32-33 (quoting

United States v. Darusnont, supra at 296-297). The retroactive

period generally nust be “npdest” and not excessive. See United

States v. Carlton, supra; see also United States v. Hemme, 476 U. S.

558, 562 (1986). Nevertheless, neither the Suprenme Court nor the
Courts of Appeals have applied “an absolute tenporal limtation” on
the periods affected by retroactive legislation for the | egislation

to wthstand a constitutional challenge. See Tenple University v.

United States, 769 F.2d at 135. “There is nothing intrinsic in the

‘“harsh and oppressive’ test * * * that requires a one-year bench
mark as the constitutional |imt of retroactivity.” Cani si us

College v. United States, supra at 26; see also Waqggins V.

Conm ssi oner, 904 F. 2d at 316. Instead, we review tax |legislation
case by case, considering “‘the nature of the tax and the
circunstances in which it is laid ”. Canisius College v. United

States, supra at 27 (quoting Welch v. Henry, 305 U. S. at 147).

Cenerally, in those cases where retroactive application was
al | oned, courts have found the period of retroactivity to be nodest.

See, e.g., United States v. Carlton, supra (upholding 14-nonth

retroactive application); United States v. Darusnont, supra

(uphol ding retroactive application within calendar year of 10
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months); United States v. Hudson, 299 U. S. 498 (1937) (upholding 1-

month retroactive application); Quarty v. United States, 170 F.3d

961 (9th Gr. 1999) (upholding 8-nonth retroactive application);
Kitt v. United States, Fed. d. __ (Cct. 6, 2000) (upholding 1-

year retroactive application); NationsBank v. United States, 44 Fed.

. 661, 666 (1999) (upholding 5-nonth retroactive application). 1In
ot her instances, even a period of several years has passed nuster.

See, e.g., Licari v. Conm ssioner, 946 F.2d 690 (9th Cr. 1991)

(uphol ding application of tax penalty passed in 1986 to returns
filed between 1982 and 1984), affg. T.C. Meno. 1990-4; Canisius

College v. United States, supra (upholding 4-year retroactive

application); Tenple University v. United States, supra at 134-135

(uphol ding 4-year retroactive application); Rocanova v. United

States, 955 F. Supp. 27 (S.D.N.Y. 1996) (upholding retroactive
application of anendnent extending statute of limtations on tax
collection actions from6 to 10 years), affd. per curiam 109 F. 3d
127 (2d Cr. 1997).

Clearly, sonme retroactivity i s necessary as a practical matter.
Petitioner disputes the application of this anendnent to her 1997
tax year, approximately a 1-year period. The 1-year period of
retroactivity as applicable to petitioner is reasonable, is within
precedential limts, and | ends support to the constitutionality of

the 1998 anendnent.
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Finally, in determning whether a retroactive anmendnent is
constitutional, we may consider whether the retroactive | egislation
“abrogates vested rights” of the taxpayer, and whether the taxpayer
relied to his or her detrinent on the law prior to the anmendnent, so
that had the taxpayer known of the |egislative changes, he or she
coul d have avoided the tax inposed by the anendnent. See, e.g.

Rocanova v. United States, supra at 30. W dismss petitioner’s

argunment that the 1998 anendnent vi ol ates due process because she
detrinmentally relied upon the preanmendnent version of section
32(c)(3)(A) . The 1998 anendnent does not abrogate petitioner’s

rights. As the Suprene Court explained in United States v. Carlton,

supra at 33: “[a taxpayer’s] reliance alone is insufficient to
establish a constitutional violation. Tax legislation is not a
prom se, and a taxpayer has no vested right in the Internal Revenue
Code.” Moreover

Taxation is neither a penalty inposed on the
taxpayer nor a liability which he assunes by
contract. It is but a way of apportioning the
cost of governnent anong those who in sone
measure are privileged to enjoy its benefits and
must bear its burdens. Since no citizen enjoys
immunity from that burden, its retroactive
i nposition does not necessarily infringe due
process * * *,

Welch v. Henry, supra at 146-147.

6 We note that before 1998, the Internal Revenue Service
had consistently applied sec. 32(c)(1)(C wthout considering
whet her the taxpayer with the highest nodified adjusted gross
incone identified the qualifying child on his or her return. See
| RS Publication 596, Earned Incone Credit (1991-1999).
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In sum we hold that the retroactive application of the 1998
anendnent does not deny petitioner due process of the law, thus,
it is constitutional.

In reaching our conclusions, we have considered all of
petitioner’s argunents (nanely, whether: (1) The doctrine of
estoppel applies; (2) the duty of consistency owed to petitioner was
violated; and (3) events that occurred before the issuance of the
notice of deficiency may be considered) for a result contrary to

t hat expressed herein, and to the extent not discussed above, find

themto be without nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




